
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 

ROBERT EVAN SPIERER and,  ) 

MARY CHARLENE SPIERER,  ) 

      ) 

  Plaintiffs,   ) 

      ) 

v.      )    CAUSE NO. 1:13-cv-991-TWP-TAB 

      ) 

COREY E. ROSSMAN,    ) 

JASON ISAAC ROSENBAUM, and  ) 

MICHAEL B. BETH,    ) 

      ) 

  Defendants.   ) 
 

 

BRIEF IN SUPPORT OF COREY E. ROSSMAN’S MOTION TO DISMISS 

PLAINTIFFS’ COMPLAINT PURSUANT TO  

FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6) 

 

 

Defendant, Corey E. Rossman, by counsel, submits this brief in support of his Motion to 

Dismiss Plaintiffs’ Complaint Pursuant to Federal Rule of Civil Procedure 12(b)(6).  

I. INTRODUCTION 

Plaintiffs, Robert Evan Spierer and Mary Charlene Spierer (“Plaintiffs”) have filed their 

Wrongful Death Complaint against Corey E. Rossman (“Rossman”), Jason Isaac Rosenbaum 

(“Rosenbaum”), and Michael B. Beth (“Beth”) for the disappearance of their daughter, Lauren 

Spierer on June 3, 2011.  Plaintiffs have no claim against Rossman under the Indiana Child 

Wrongful Death Statute because under Indiana common law a missing person is presumed to be 

alive for seven years after their disappearance.  Additionally, Plaintiffs have failed to plead 

sufficient facts regarding the alleged injury to Spierer to allow a plausible inference that some 

conduct of Rossman was the proximate cause of her injury.  Plaintiffs’ Complaint for common 
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law negligence for failing to get Spierer home safely fails because there is no common law duty 

to supervise or control an intoxicated person outside of Dram Shop liability.  Accordingly, 

Plaintiffs’ Complaint fails to state a claim upon which relief may be granted and therefore must 

be dismissed. 

II. FACTS APPLICABLE TO CLAIMS AGAINST ROSSMAN 

AS ALLEGED BY PLAINTIFFS
1
 

 

 On the night of June 2 and early morning of June 3, 2011, Spierer became intoxicated at a 

party where she was supplied alcohol by Rosenbaum.  (Complaint, ¶¶11-13).  Spierer left the 

Rosenbaum party with Rossman and a mutual friend and went to Rossman's residence, which 

was in the same complex as Rosenbaum's residence.  (Complaint, ¶14).  Rossman encouraged 

Spierer to join him at Kilroy's Sports Bar ("Kilroy's"), located three blocks from Rossman's 

residence.  (Complaint, ¶16).  Spierer and Rossman went to Kilroy's where Rossman purchased 

multiple alcoholic drinks for Spierer from 1:30 a.m. to 2:30 a.m. (Complaint, ¶¶20-21).  

Rossman then assisted Spierer to the Smallwood Plaza, where Spierer's apartment was located.  

(Complaint, ¶21).  Rossman and Spierer were later observed leaving the Smallwood Plaza in the 

direction of Rossman's apartment.  (Complaint, ¶25).  Rossman was observed carrying Spierer 

over his back less than a block from his residence.  (Complaint, ¶26).  Rossman and Spierer were 

then discovered at Rossman's residence by Rossman's roommate, Beth.  (Complaint, ¶¶27-28).   

 There are no further factual allegations set forth in the Complaint that refer to Rossman.  

After Beth returned to his residence, Beth escorted Spierer to Rosenbaum's apartment.  

(Complaint, ¶31).  Rosenbaum attempted to contact mutual friends to pick up Spierer and return 

                                                           
1
Rossman disputes Plaintiffs’ allegations in the Complaint, but merely restates the relevant allegations for purposes 

of his Motion to Dismiss.  In the event this Motion is denied, Rossman reserves the right to subsequently deny these 

allegations. 
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her to her apartment.  (Complaint, ¶32).  Beth returned to his residence, leaving Spierer at 

Rosenbaum's residence.  (Complaint, ¶33).  Rosenbaum allowed Spierer to leave his residence 

on her own at approximately 4:30 a.m.  (Complaint, ¶34).  Spierer has not been seen since 4:30 

a.m. on June 3, 2011.  (Complaint, ¶¶35-38). 

III. STANDARD APPLICABLE TO 12(b)(6) MOTION TO DISMISS 

Federal Rule of Civil Procedure 12( b)( 6) permits the dismissal of a claim for “failure to 

state a claim upon which relief may be granted.” Fed. R. Civ. P. 12(b)(6). The purpose of a 

motion to dismiss under Rule 12( b)( 6) is to test the legal sufficiency of the complaint, not the 

merits of the lawsuit.  United States v. Clark County, Ind., 113 F.Supp.2d 1286, 1290 

(S.D.Ind.2000) (citing Gibson v. City of Chicago, 910 F.2d 1510, 1520–21 (7th Cir.1990)). In 

ruling on a motion to dismiss, the court construes the allegations of the complaint in the light 

most favorable to the plaintiff, and all well-pleaded facts and allegations in the complaint are 

accepted as true.  Bontkowski v. First Nat'l Bank of Cicero, 998 F.2d 459, 461 (7th Cir.1993). A 

motion to dismiss should be granted if the plaintiff fails to proffer “enough facts to state a claim 

to relief that is plausible on its face.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 547, 127 S.Ct. 

1955, 167 L.Ed.2d 929 (2007). 

IV. ARGUMENT 

A. Plaintiffs Cannot Maintain an Action for Wrongful Death of a Person who has been 

Missing for Less than Seven Years. 

 

 Count One of Plaintiffs' Complaint alleges negligence against Rossman, Rosenbaum, and 

Beth.  Counts Two and Three allege negligence per se and common law Dram Shop liability 

against Rossman and Rosenbaum for furnishing alcohol to a visibly intoxicated person.  All of 

these Counts are necessarily brought by Plaintiffs pursuant to Indiana's Child Wrongful Death 
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Statute.
2
  Plaintiffs' Complaint refers to Spierer as "the decedent" and repeatedly refers to the 

"death" of Spierer.   (Complaint, ¶¶1, 4, 5, 6, 37, 38, 39, 41, 45, 51, 56).  Plaintiffs allege that 

Spierer “was unmarried, was under twenty-three years of age, and was enrolled in a post-

secondary institution,” language taken directly out of the Child Wrongful Death Statute.  

(Complaint, ¶6); I.C. § 34-23-2-1(B)(2). Plaintiffs seek damages pursuant to I.C. §34-23-2-1(f) 

(listing the damages available "in an action to recover for the death of a child").  (Complaint, 

Prayer for Relief (1)).  Thus, Plaintiffs’ Complaint is clearly brought by Plaintiffs pursuant to 

Indiana's Child Wrongful Death Statute. 

However, there are no allegations regarding what caused Spierer's death, or that she is in 

fact deceased.  It is merely alleged that Spierer is "presumed to have suffered injuries that 

resulted in her death" because she was last seen at 4:30 a.m. on June 3, 2011.  (Complaint, ¶37).  

Plaintiffs’ Complaint alleges that Spierer has been missing for just over two years.  However, 

being missing, even for two years, does not mean that Spierer is deceased for purposes of 

bringing a claim for the death of a child under the Child Wrongful Death Statute.  The Plaintiffs' 

Complaint under the Child Wrongful Death Statute is premature as one cannot sue for wrongful 

death until the person is known to be dead, or legally presumed to be deceased.  We do not mean 

to suggest that a wrongful death claim can never be brought as a result of a missing child, merely 

that it is premature to do so in this case where the person has been missing for just over two 

years.   

                                                           
2
Someone killed by the tortious conduct of another had no right to recover damages at common law, and likewise, 

the victim’s dependents or parents had no recognized cause of action.  Bolin v. Wingert, 764 N.E.2d 201, 203 (Ind. 

2002).  The common law did not recognize an action for wrongful death, and the Child Wrongful Death Statute is in 

derogation of the common law.  Id. at 207; see also Indiana Patient’s Compensation Fund v. Anderson, 661 N.E.2d 

907, 909 (Ind. Ct. App. 1996).  Plaintiffs have no common law right to pursue a claim for any alleged injury to 

Spierer outside the Child Wrongful Death Statute, including damages for the loss of her services, love and 

companionship and the pecuniary losses stemming from her death. 
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Under Indiana common law a person who has been missing for less than seven years is 

presumed to be alive.
3
  Malone v. Reliastar Life Ins. Co., 558 F.3d 683, 686 (7th Cir. 2009); 

Prudential Ins. Co. of America v. Moore, 149 N.E. 718, (Ind. 1925) ("At common law a person 

was presumed to be living for seven years after his disappearance, and a presumption of death 

arose only from an unexplained absence for that length of time.").  The Child Wrongful Death 

Statute is in derogation of common law and therefore must be strictly construed.  Indiana 

Patient’s Compensation Fund, 661 N.E.2d at 909.  Allowing a claim under the statute for a 

missing person who is presumed at common law to be alive is clearly improper, and we are 

aware of no Indiana cases recognizing such a cause of action before the presumption of death has 

been established.   

Illinois addressed a similar issue in Praznik v. Sport Aero, Inc., 355 N.E.2d 686 (Ill. App. 

1976).  In Praznik, the decedents went missing when their plane disappeared during a flight to 

the Bahamas on March 23, 1969.  Id. at 688.  The wreckage from the flight was not discovered 

until November of 1971, two years and eight months after the decedents went missing.  Id.  The 

administrator of the decedents’ estate filed a wrongful death complaint more than two years after 

the decedents went missing.  Id.  In rejecting the defendants’ statute of limitations argument, the 

Illinois Court of Appeals stated: 

Regardless of her knowledge of decedents' disappearance . . . it is 

obvious plaintiff did not know, nor could she have known with any 

degree of certitude, of her right to sue until the fact of decedents' 

deaths and the wreckage of the Sport Aero aircraft were discovered 

in November of 1971. Until that time there existed a remote 

                                                           
3
Although the Indiana Probate Code only requires that a person be missing for five years before they are presumed 

dead, it is clear that this statutory exception to the common law applies only to administration of the estate and has 

no application outside of probate matters.  Malone, 558 F.3d at 686 fn4 (citing Prudential Ins. Co. of America, 149 

N.E. at 722); I.C. § 29-2-5-1. 
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possibility decedents were still alive. No legal presumption of their 

death would arise until seven years after their disappearance. 

 

Id. at 691. 

Other states addressing wrongful death claims of missing persons have similarly found 

that such claims cannot be brought until the presumption of death has been established and that 

the statute of limitations does not begin to run until the date or presumption of death has been 

established.  See Brown v. Pine Bluff Nursing Home, 199 S.W.3d 45, 49 fn2 (Ark. 2004) 

(wrongful death action for a nursing home patient who wandered away and was never found 

does not arise until the patient was declared deceased by the probate court) (citing Nelson v. 

Schubert, 994 P.2d 225 (Wash. Ct. App. 2000) (wrongful death action not barred by the three-

year statute of limitations on the underlying negligence claim, because the limitations period did 

not begin to run until a missing person's death could be established by statutory presumption); 

Howell v. Murphy, 844 S.W.2d 42 (Mo. Ct. App. 1992) (plaintiff could not have asserted a 

wrongful death action until after time had elapsed under presumption-of-death statute); Myers v. 

McDonald’s, 635 P.2d 84, 86 (Utah 1981) (wrongful death action not barred by two year statute 

of limitation where body of missing boy killed in an automobile accident was not discovered 

until three years after fatal accident). 

In the present case, the common law presumption is that Spierer is alive since she has 

been missing for just over two years.  Thus, Plaintiffs’ Complaint for the wrongful death of 

Spierer fails to state a claim upon which relief can be granted because it is premature, and must 

be dismissed pursuant to Rule 12(b)(6).  Since all of Plaintiffs’ claims, including common law 

negligence, negligence per se and common law Dram Shop liability, are necessarily brought by 
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the parents under the Child Wrongful Death Statute, Plaintiffs’ Complaint must be dismissed in 

its entirety.   

B. Plaintiffs have not Plead Sufficient Facts to Establish an Injury Proximately Caused 

by the Conduct of the Defendants. 

 

 Litigation of a negligence claim of a missing person also poses additional problems 

beyond the legal presumption that Spierer is alive, given that Plaintiffs are unable to articulate 

the injury allegedly suffered by Spierer.  Plaintiff’s Complaint ambiguously refers to her 

“disappearance”, “injury”, and “death.”  (Complaint, ¶¶39, 45, 51, 56).  Under each theory set 

forth in Plaintiffs’ Complaint they will ultimately be required to prove that some act or omission 

on the part of the Defendants was the proximate cause of Spierer’s death.  Given that Plaintiffs 

do not have sufficient information to articulate the injury suffered by Spierer, it is an exercise in 

futility to attempt to draft a well-plead complaint alleging that the conduct of the Defendants was 

the proximate cause of an unknown injury. 

 We are of course cognizant of the notice pleading requirements of Federal Rule of Civil 

Procedure 8(a)(2).  However, in Twombly, the Supreme Court held that a complaint stating only 

“bare legal conclusions,” even under notice pleading standards, is not enough to survive a Rule 

12(b)(6) motion.  Bissessur v. Ind. Univ. Bd. Of Trustees, 581 F.3d 599, 602 (7
th

 Cir. 2009) 

(citing Twombly, 550 U.S. at 547).  The Seventh Circuit has explained:   

While a complaint attacked by a Rule 12(b)(6) motion to dismiss 

does not need detailed factual allegations, a plaintiff has the 

obligation to provide the factual “grounds” of his entitlement to 

relief (more than “mere labels and conclusions”), and a “formulaic 

recitation of a cause of action's elements will not do.” Id.  The 

complaint must contain “enough facts to state a claim to relief that 

is plausible on its face” and also must state sufficient facts to raise 

a plaintiff's right to relief above the speculative level. 

 

Id. 
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 In the present case, Plaintiffs have provided no factual allegations regarding Spierer’s 

alleged injury.  The Complaint merely presumes in conclusory fashion that Spierer’s intoxication 

resulted in her presumed death.  The Complaint alleges that the last time any of the Defendants 

saw Spierer was at 4:30 a.m. on June 3, 2011.  (Complaint, ¶¶34-35).  Plaintiffs then speculate 

that something occurred which caused injury or death to Spierer, but do not articulate what 

occurred, what injury was suffered, or how her intoxication was the proximate cause of the 

unknown injury.  Plaintiffs seem to suggest that perhaps Spierer was a victim of some crime that 

would not have occurred but for her intoxicated state, but this is mere speculation.  Without 

articulating the injury with something “above the speculative level” it is impossible to 

sufficiently plead that the Defendants’ conduct was the proximate cause of the unknown injury.  

As such, Plaintiffs’ Complaint for negligence, negligence per se, and Dram Shop liability all fail 

to state a claim upon which relief may be granted. 

C. Rossman had no Legal Duty to Ensure Spierer’s Safe Return to her Apartment or to 

otherwise Supervise or Control the Actions of Spierer. 

 

Plaintiffs’ Complaint for common law negligence alleges that the Defendants breached a 

duty to Spierer “by failing to exercise reasonable care to ensure Spierer’s safe return to her 

apartment.”
4
  (Complaint, ¶44).  Plaintiffs make two seemingly contradictory allegations 

regarding the morning of June 3, 2011.  Plaintiffs allege that “[Rosenbaum] allowed Spierer to 

leave his residence on her own and briefly witnessed her walking in the direction of 11
th

 Street 

                                                           
4
This allegation is taken from Count One Negligence Resulting in the Disappearance Death or Injury of an Adult 

Child.  Count One alleges malfeasance on the part of Rossman and Rosenbaum for supplying Spierer with alcohol 

and alleges nonfeasance on the part of Rossman, Rosenbaum, and Beth for failing to ensure Spierer’s safe return to 

her apartment.  (Complaint, ¶¶43-44).  The alleged malfeasance is identical to Plaintiffs’ common law Dram Shop 

claim set forth in Count Three of the Complaint.  Because there is clearly a duty imposed at common law and 

pursuant to the Dram Shop statutes with regard to furnishing alcohol to an intoxicated person, Rossman’s duty 

argument herein is only meant to apply to the allegations of nonfeasance that are outside of the duty imposed under 

Dram Shop liability. 
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and College Avenue . . . at approximately 4:30 a.m., and then allege that Spierer was abandoned 

“in an intoxicated and disoriented state in the early morning hours of June 3, 2011.”  

(Complaint,¶¶34, 38).  However, Spierer was an adult at the time of her disappearance (she is 

merely alleged to have been under the age of twenty three and enrolled in a post-secondary 

institution for establishing Plaintiffs’ right to assert a claim under the Child Wrongful Death 

Statute) and there is no common law duty that required Rossman, or for that matter Rosenbaum 

or Beth, to prevent Spierer from leaving Rosenbaum’s residence in the morning, or to otherwise 

ensure her safe return to her apartment. 

It is axiomatic that when no duty exists there can be no liability for negligence.  Putnam 

County Sherriff v. Price, 954 N.E.2d 451, 454 (Ind. 2011) (citing Peters v. Forster, 804 N.E.2d 

736, 738 (Ind. 2004)). The imposition of a duty is limited to those instances where a reasonably 

foreseeable victim is injured by a reasonably foreseeable harm.  Weida v. Dowden, 664 N.E.2d 

742, 751 (Ind. Ct. App. 1996) (citing Webb v. Jarvis, 575 N.E.2d 992 (Ind. 1991)).  “Three 

factors must be considered before a duty will be imposed: 1. The relationship between the 

parties; 2.  The reasonable foreseeability of harm to the injured party; and, 3. Public policy 

concerns.”  Id.  Indiana courts have been reluctant to recognize any duty to supervise an 

intoxicated individual, or to otherwise expand any common law duty beyond that which is 

imposed by Dram Shop liability.  See Culver v. McRoberts, 192 F.3d 1095 (7
th

 Cir. 1999); 

Weida, 664 N.E.2d at 753 (groom’s parents who paid for beer kegs at a wedding reception had 

no duty to supervise the party or otherwise control an intoxicated minor who caused automobile 

accident after leaving wedding); Estate of Cummings v. PPG Industries, Inc., 651 N.E.2d 305 

(Ind. Ct. App. 1995) (employer which contributed funds to defray cost of alcohol provided at 

employee party did not have duty to supervise or control behavior of employees). 
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 In Culver v. McRoberts, 192 F.3d 1095 (7
th

 Cir. 1999), a truck driver who was injured in 

a car accident caused by an intoxicated driver sued the social host for negligence per se under the 

Dram Shop Act and common law negligence for failure to supervise the intoxicated driver who 

had been a guest at the social host’s boat where the intoxicated driver served himself drinks.  

With respect to the common law negligence claims the Seventh Circuit stated that a social host 

has no common law duty to supervise his guests.  Id. at 1100.  The Seventh Circuit stated that the 

injured party’s claim for common law negligence for failing to supervise the intoxicated driver 

“failed to state a claim for which relief can be granted.”  Id. at 1101. 

 Although Plaintiffs do not use the words “negligent supervision” or “control” in their 

Complaint, at its heart that is the basis of their common law negligence claim.  They assert that 

because Spierer was intoxicated the Defendants had a common law duty to make sure that 

nothing bad happened to her.  Essentially, they ask the Court to recognize a legal duty to 

supervise or control an intoxicated person.  However, no such duty exists at common law.  

Rossman was not even a social host in the same sense as the social host in Culver.  It is not 

alleged that Rossman served Spierer alcohol while entertaining her at his residence as his social 

guest.  It is merely alleged that he purchased and/or provided Spierer with alcoholic beverages 

while he and Spierer were drinking together at a bar between 1:30 a.m. and 2:30 a.m.  

(Complaint, ¶20). 

 “We know of no case from any jurisdiction which imposes a duty to control a third 

person when no right to control exists.”  Sports, Inc. v. Gilbert, 431 N.E.2d 534, 538 (Ind. Ct. 

App. 1982).  An individual who is merely an acquaintance and is not charged with the 

supervision or protection of another has no right to control the actions of another.  See Hawn v. 

Padgett, 598 N.E.2d 630, 634 (Ind. Ct. App. 1992) and Lather v. Berg, 519 N.E.2d 755, 759 
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(Ind. Ct. App. 1988) (both finding that acquaintances had no duty to prevent an intoxicated 

person from driving a vehicle and causing injury to a third party). 

 The decisions in Sport, Inc., Lather, and Hawn are cases involving nonfeasance, or the 

failure to act.  Plaintiffs’ allegation that Defendants owed a duty to ensure that Spierer made it 

safely home to her apartment is similarly an allegation of nonfeasance.  Negligence cases based 

on an allegation of nonfeasance must be premised on a special relationship between the parties.  

Hawn, 598 N.E.2d at 633.  Such special relationships have been found to exist between hospitals 

and patients, detention centers and prisoners, parents and their minor children, and land owners 

and business invitees.  Sports, Inc., 431 N.E.2d at 537-38.  However, such a relationship does not 

exist between mere acquaintances, and there are no allegations in Plaintiffs’ Complaint of any 

special relationship that existed between Spierer and any of the Defendants. 

 Plaintiffs will likely argue that because of the alleged level of Spierer’s intoxication 

Rossman should have taken her home instead of taking her to his residence.  However, there is a 

distinction under the law between saying that a person should do something and saying that a 

person has a legal duty to do something. Whether the law recognizes any obligation on the part 

of a particular defendant to conform his conduct to a certain standard for the benefit of the 

plaintiff is a question of law reserved exclusively for the trial court.  Weida 664 N.E.2d at 751. 

 Moreover, as Plaintiffs allege, Rossman got Spierer back to his residence safely on the 

morning of June 3, 2011.  Once Spierer left Rossman’s residence with Beth to go back to 

Rosenbaum’s residence, Rossman not only had no duty, he had no ability to influence any 

decisions made by Spierer or to otherwise exert any supervision or control over Spierer.  

Accordingly, Plaintiffs’ Complaint fails to state a claim against Rossman for nonfeasance by 

failing to ensure that Spierer safely returned to her apartment on the morning of June 3, 2011. 
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V. CONCLUSION 

As forth herein, Plaintiffs’ Wrongful Death claim for a missing person who disappeared 

just over two years is premature and fails to state claim given the undisputed common law 

presumption that a person missing less than seven years is presumed alive.  Additionally, 

Plaintiffs inability to articulate the alleged injury with any well-plead facts that rise above mere 

speculation; and consequently their inability to articulate any well-plead facts establishing that 

Rossman’s conduct was the proximate cause of an unknown injury requires dismissal of 

Plaintiffs’ Complaint.  Lastly, with respect to Plaintiffs’ common law negligence claim for 

nonfeasance, no legal duty exists which required Rossman to ensure Spierer’s safe return to her 

apartment.  For the foregoing reasons, Defendant, Corey E. Rossman, by counsel, respectfully 

requests that Plaintiffs’ Complaint be dismissed for failure to state a claim upon which relief may 

be granted pursuant to Federal Rule of Civil Procedure 12(b)(6) and for all just and proper relief. 

        Respectfully submitted, 

 

 

 

         /s/ Dane A. Mize    

        Dane A. Mize, #23072-49 

        Counsel for Defendant Corey E. Rossman 

 

Dane A. Mize, Atty. No. 23072-49 

dmize@skilesdetrude.com    

SKILES DeTRUDE 

150 East Market Street 

Suite 200 

Indianapolis, IN  46204 

Tel:  (317) 321-2406 

Fax: (317) 321-2414 
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Jason R. Barclay 
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Counsel for Plaintiffs 
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Counsel for Corey E. Rossman 

 

James H. Voyles 

Jennifer M. Lukemeyer 

John Carl Trimble 

Robert M. Baker, IV 
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Theresa Renee Parish 

Counsel for Jason Isaac Rosenbaum 
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Joshua N. Taylor 

Counsel for Michael B. Beth 

 

 

       /s/ Dane A. Mize    

       Dane A. Mize, #23072-49 
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